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One of the most difficult issues faced by practitioners in the field
of rheumatic diseases today is determining the degree to which their
patients are disabled related to their capacity to perform work in the
competitive labor market. Requests for such information come not
only from patients, but from the programs that deal with determining
disability and provide financial assistance for those who qualify.

The issue is surrounded by numerous and often very perplexing
questions, e.g., “Can my patient perform work on a regular or part-time
basis?” “Could he or she perform work if it were modified to accom-
modate existing physical restrictions and limitations?” “Is there any
work situation in which my patient would not be placed at risk?”

If the answer to all these questions is “No,” and if it is obvious that
the patient will require some type of financial assistance to get on with
his or her life, the next difficult and perplexing question is, “How can
1 help my patient obtain that assistance?”

This chapter is written with the hope that it will provide answers to
those, as well as other, questions related to obtaining disability benefits
for your patient. The author is with the Disability Assessment Research
Clinic, University of Arizona College of Medicine, and has >50 years’
experience in Social Security Disability and is a Diplomat of the Ameri-
can College of Forensic Examiners. The Clinic sees ~500 patients and

ents annually in Tucson, Phoenix, and several other cities in south-
‘EmAnzona The staff, which has >150 years combined experience, is

"mmpnsed of physicians, psychologists, and vocatlonal evaluators who
mﬁuct comprehensive, integrated medical, psychologlcal DEuropsy-
‘shological, cognitive, and functional capacity assessments.
"‘_ The Clinic’s pritnary goal is to return individuals to productive employ-
*rient in the competitive labor market. However, when evidence indicates
~that individuals cannot return to work, the Clinic’s goal then becomes
- agsisting them to obtain disability benefits, At that point in the process, the
Clinic becomes the individual's advocate, In the 10 years the Clinic has
“been in operation, it has been successful in obtaining disability benefits
for 90% of its patients if determined were disabled. That success is based
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g:cuuoner, and attorney input combined with its very close adherence to
steps outlined in this Chapter for obtaining disability bepefits.

DETERMINING YOUR PATIENT’S DISABILITY

Thiere are 3 very important factors for the practitioner to consider in
the overall process of assisting patients in obtammg disability benefits:

1) determine, for yourself, that your patient is disabled; 2) determine
that the disability is based on vahd, objective evidence; and 3) deter-
mine that the evidence can be defénded without question.

The importance of valid, objective information cannot be overem-

phasized. It is the basis for determining disability in the programs

designed to provide financial assistance for their, disabled cliéiis..

These programs include 1) Social Security Disability Insurance
(8SDJ), 2) Federal Supplementary: Security Insurance (SSI), 3 and 4)
Short and Long Term Disability Insurance (§TDJ; LTDI), and 5) Work-
exs’ Compensation. Jastrance (WCI). Although each program differs
in its operation, each has its specific disability criteria, eonsultants
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1
(physicians, psychiatrists, psychologists, physical therapists, etél), and
review prodess. More imiportantly, all programs determine disability
based primarily on the vahdxty and objeetmty of the evidence pro-
vided to its disability determinatic 3
Consequently, the evidence you use. to determine for yourself that
your patient is disabled is the same as what you need to provide the
program(s) from which he or she is seeking assistance. The general
nature and type of evidence needed in deterrmmng dxsablllty in these
programs is presented below.

Evidence of Disability

First and foremost, the evidente needs to include all available, -objec-
tive data substaiitiating the patient’s medical condition. That data should
inchude the results of x-rays, laboratory work, magnetic resonance
imaging, as well as results from any specific evaluations requested
(e-g., neurplogical, psychological, vocational, functional capacities,
ete.). No objective data that helps substantiate the practitioner’s conelu-
sions should be omitted. _

Second, but as important, the evidence needs to substantiate the prac-
titioner’s interpretation of the impact of that medical condition upon the
patient’s functional capacities. For example, if the practitioner states
that the patient’s medical condition is such that it creates a substantial
loss of hand function, the evidence needs to substantiate any resulting
dirninished functional capacity as well as how that diminished capacity
affects the patient’s ability to perform the physical tasks required in his
or her job (current, last, future). In addition, evidénce tieeds to sub-
stantiate the degree of risk the practifioner states can be created for the
patient if he or she continues performing those required tasks.

Because the loss or dirhinishment of functional capacity of any body
part is'so critical in the ultimate: decision of disability; it is.extremely ipapor-
tant for the practitioner to be aware that adjudicators in mest disability
programs look specifically for its impact related to 3 areas: 1) the perfor-
mance of the physical demand required for performing jobs in the
competitive labor market, 2) the performance of anynumber of additional
physical activities related to the patient’s daily living, and 3) the affect of
pain or other symptoms:on the performance of physical activities.

Physical demand factors can include the following; lifting and car-

ing, walking (ambulating), climbing, balancing, stooping, kneeling,
crouching, crawling, pushing, and pulling. Specific attention is given
to the ability to perform upper-extremity fine and gross movements
effectively as they relate to reaching, grasping, and fingering.

Additional physical activities. can include performing activities of
daily living, such as the ability to prepare a simple meal, feed oneself;
take care of personal hygiene, drive a car, ride a bus, and use a cane,
walker, or wheelehair, Consequently, whatever statement the practitio-
ner.makes related to these and other physical functions, the evidence
needs to support it.

If, in the practitioner’s opinion, pain or other symptoms are affecting
the patient’s ability to perform specific tasks, objective medical evi-
dence must show the existence of a medically determined impairment
that could reasonably be expected to produce pain or other symptoms
being experienced by the patient.
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Evidence and Malingering o r)} .
Another important, although disconcerting, reason for providing valid

stive dafa is the role it plays in the area of malingerifig. Related
to that area, it’s important for the practitioner to be aware of the fact that
adjudicators are not advocates for the patient applying for benefits from
their programs. In fact, experience dictates that in numerous cases, the
opposite is often true, For example, an SSDI residual functional capac-
ity form asks the practitioner whether or not the patient is a malingerer.
Given that situation, the evidence provided to disability programs must
not only support the practitioner’s statements, it must also be strong
enough to eliminate or neutralize the possibility of malingering. If
questions remain, referral to a psychologist for an evaluation can be
useful to assess potential malingering.
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DISABILITY PROGRAMS

When the practitioner has gathered and rev:mdallawlgble data, and,
has made the decision that his or her patient is disabled, hé or she i§
ready to assist the patient in obtaining disability benefits.

As stated above, there are 5 primary disability programs designed to
provide financial assistance to qualified applicants: Social Security Dis-
ability Insurance, Federal Supplemental Security Insurance, Short and
Long Term Disability Insurance, and Worker’s Compensation Insurance.

Only the SSDI program will be reviewed in this Chapter. The reason
for doing so is pragmatic in nature. The SSDI disability determination
process is generally the most structured and demanding of all disabil-
ity programs. If the evidence provided to SSDI determines disability
for your patient, it will almost certainly suffice for determining dis-
ability in the remaining 4 programs including SSI, a federal program
for welfare recipients who may be disabled. SSI patients are treated
under Medicaid in most states and under the state’s welfare health care
program in others. For example, in Arizona, the program is the Arizona
Health Care Cost Containment System. The disability criteria for SSI
are the same as for SSDI.

Social Security Disability Insurance

SSDI is the most common, and most extensive of all disability pro-
grams. It is paid for by payroll taxes and is provided for all workers
who have contributed enough to the system to qualify. Once the patient
qualifies for SSDI, he or she receives monthly benefits, which may
include payments for children under the age of 18. Actual benefits are
determined by the amount of the patient’s contributions to the Social
Security system. The more the patient has paid into the system, the
higher his or her benefit amount.

However, prior to qualifying for benefits, the patient must step
through the disability determination process; the first step is to make an
application. When a patient initiates an application for SSDI benefits,
it is usually handled by a field office of the Social Security Administra-
tion (SSA). When that office has verified personal information, it sends
the case to a State Disability Determination Services unit (DDS). DDS,
which is usually funded by the federal government, is a state agency
responsible for developing and reviewing medical evidence and making
an initial disability determination.

If, upon review, it is determined that additional data are required, or
that there are inconsistencies in the existing data, DDS refers claimants
(your patients) to its consulting physicians and other specialists for
additional evaluation.

When DDS has gathered all existing data, and all inconsistencies
have been resolved, it determines disability based on the sequential
process presented below:

° Step 1:ls the claiimant curséntly engaging in substantial gainful
activity?

¢ Step 2: Does the claimant possess a severe impairment?

® Step 3: Does the claimant possess one or more impairments that
meet or exceed the listing of impairments?

* Step 4: Can the claimant perform past relevant work?

* Step 5: Can the claimant do any other work?

The steps in the determination process are sequential. For example, if
the answer to the Step 1 question “no,” the process proceeds to Step 2,
and so forth. DDS answers question 3 based on Listings of Impairments
found in Disability Evaluation Under Social Security, also known as the
“Blue Book.” It is a must-have resource for every practitioner attempt-
ing to assist patients in obtaining disability benefits. It is essentially a
cookbook for determining disability and it is easily available in hard
copy or on the Internet.

It’s important for the practitioner to know that if the severity of the
patient’s condition meets or equals the level of severity described in the
Listings, the patient will be determined to be disabled. If not, the process
will continue and there must be an evaluation of whether or not the patient
retains the residual functional capacity to do other work. Given that infor-
mation, it makes some sense not only to know and understand the List-
ings, but also to present your evidence as it relates to their content.

Of some importance in providing evidence for SSDI is the prac-
titioner knowing that the SSA reserves for itself the ultimate role of
determining whether or not a patient is disabled. In that respect, the
adjudicators look only for evidence to support disability, and dismiss
any general statement by the practitioner indicating that the patient is
disabled. Practitioners would be well advised to not make such a state-
ment but to just present the evidence that confirms it.

If the patient is denied benefits based on the initial application, he
or she can appeal by requesting the decision be reconsidered and can
provide additional evidence at that time.

If the patient is denied again, he or she can request a hearing before
an Administrative Law Judge (ALJ) in the SSA’ Office of Hearings
and Appeals, At each level of appeal, new evidence needs to be pro-
vided. In that respect, it becomes increasingly important that new
evidence is as valid, objective, and directly related to the Listings as
already provided (if not more so).

It is also important to know that at the initial level of review, 63% of
cases are denied. Of much interest related to that rate is the fact that it
almost matches the approval rate at the ALJ level. It’s also important to
know that with appropriate evidence, experienced disability attorneys are,
more often than not, successful in obtaining benefits for patients at the
AL]J level. Knowing that, it makes some sense for the practitioner to sug-
gest that the patient obtain the services of a disability attorney, especially
when the claim has been denied at the initial and reconsideration levels.

All the above information points to the fact that the practitioner
needs to continue to provide valid, objective evidence for the patient as
he or she moves through the disability determination process.

SSDI and Early Retirement Benefits

There is yet another important reason for providing evidence that assists
your patient in obtaining SSDI benefits. That is the relationship between
those benefits and early retirement benefits. Because of the severity of
specific rheumatic diseases and their debilitating impact on functional




capacities, many patients are forced to retire early from the work force.
At that point in time, it is important for the practitioner to be aware of
the possibility that the patient, regardless of his or her age, can combine
early retirement benefits with SSDI benefits. For gxample, if, based on
 the evidenée, you feel your patient’s medical impairment is such that
he or she could qualify for SSDI benefits, he or she should be encour-
aged to apply. If approved, the benefit would be the same as would have
been awarded if the patient hiad continued to work until the graded age,
which is based on date of birth.

ADDITIONAL STRATEGIES

As has been presented to this point, the number 1 strategy for obtaining
disability benefits for your patient is providing valid, objective evi-
dence in a manner that meets the criteria established by your patient’s
disability program. To do that, you need to know how that program
works. For example, you need to 1) understand the SSDI, SSI, STDI,
LTDI, and WCI programs, how their disability determination units
functioti, and whet evidence they look for; and 2) get that evidence and
provide it the way the unit wants it.

The time has Jong past when a letter from the practitioner stating
gt the patient is disabled and cannot work will obtain disability ben-
efits for that patient.

A second important strategy is to identify established, aggressive
patient advocacy programs of which the practitioner can become an
integral part. The reasons for this are twofold and not all that com-
plicated. 1) Almost without exception, patients are not siuccessful in
getting on disability by themselves. The process is too complex, con-
fusing, and demanding and it usually requires more knowledge and

: have neither the time nor resources required to establish or operate
such a program.

The advocate can be a person, an agency, a program, or any resource
that has an excellent working knowledge of the disability programs pre-
sented above and can do the following: 1) take the patient through all
the steps (starting with the application) required to get on disability,
- 2) coordinate the efforts of the professionals involved with the patient’s
application (practitioner, specialists, attorney), and 3) protect the
patient’s rights in the disability process. Possible advocacy resources
are presented in the next section.

Another important strategy is to establish a direct relationship with
your patient’s disability program. For example, in addition to having
| the “Blue Book™ in house, request a meeting with, or talk with, the

director of your state DDS or the managet 6f the DI office handling
| your patient’s claims to be certain you're providing the evidence the
| service needs in the format it can use. It takes time and resources to put
the evidence package together. If it’s not obtaining disability benefits
for your patient, you need to know why.

ADVOCACY RESOURCES

Advocacy resoyrces differ from city to city; however, most major pop-
ulation centers have voluntary agencies capable of assisting patients
i through the disability process, especially the application process. In
- Arizona, for example, an excellent program in the greater-Phoenix
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area is Arizona Bridge to Independent Living. Similar independent liv-
ing programs, centers, and agericies aré available in‘most cities, Addi-
tional resources include the Lupus Foundation and the United Way.
Both orgamm.ticms can either assist your patient directly or help you
identify appropriate volunteer services.

If your patient has been denied benefits, and you feel that he or
she is truly disabled, perhaps the most important advocate your patient
can have at that point in the process is an experienced, knowledge-
able disability attorney. It has been my experience, confirmed by the
63% denial rate of initial applications, that patients do not have the
expertise required to deal successfully with the disability system. Using
the objective evidence you provide them, disability attorneys can, more
often than not, obtain the benefits you feel your patient deserves,

PROPOSED CHANGES IN THE
SSDI PROGRAM

It’s important for the practitioner to know that there are proposed changes
in the SSDI system that could have a positive affect on your patient obtain-
ing disability benefits. Currently, if an initial denial is appealed, DDS is
responsible for reviewing the case at the reconsideration level. The pro-
posed change would have those cases reviewed by a panel of experts, the
makeup of which has not yet been determined but would certainly include
physicians, psychiatrists, psychologists, etc. The primary reasons for the
changes are to limit the number of cases that rise to the ALJ level and, in
so doing, reduce the current 18-month waiting period. It is the general
consensus among many prominent experts in the field that such a panel
could work to the advantage of the patient, given the panel is provided
with the evidence as has been discussed in this chapter.

SUMMARY

Helping your patient receive disability insurance is not an easy task.
The system is difficult, demanding, and oftentimes adversarial. Getting
through it requires a combination of tenacity, knowledge of the disabil-
ity programs involved, and a commitment to the patient. However, if
you are convinced your patient is, indeed, disabled, it’s not an impos-
sible task to overcome and is certainly more than worth the effort.

Special thanks to Mr. John Ellis for his review of the chapter’s con-
tent related to the SSDI program.
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